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Appellant at ALJ Level 

LifeCare of Florida 
ALJ Appeal Number 

1-734327732 
Beneficiary (if not the Appellant)   List attached 

 
ALJ Decision Date 

September 9, 2011 
Health Insurance Claim Number (HICN)* 

 
Specific Item(s) OR Service(s) 

CORF – Outpatient Occupational Therapy 
Provider, Practitioner OR Supplier 

LifeCare of Florida 
  Part A   Part B  

Basis for referral 
Any Case 

   Error of law material to the outcome of 
the claim  

   Broad policy or procedural issue of 
public interest 

CMS as a Participant 
   Decision not supported by the 

preponderance of evidence 
   Abuse of discretion 

Pre-BIPA 
   Decision not supported by 

substantial evidence 
   Abuse of discretion 

Rationale for Referral and Background:  

LifeCare of Florida (Appellant), a comprehensive outpatient rehabilitation facility 
(CORF), furnished the beneficiary outpatient occupational therapy (OT) services from 
February 15 to 17, 2010 (Episode 1) and February 23 to 25, 2010 (Episode 2).1  
Exh.A.1 at 22, Exh.B.1 at 15.2  Appellant submitted claims for Medicare reimbursement 
to the Medicare Administrative Contractor, First Coast Services Options, Inc. (MAC).  Id.  
The MAC issued unfavorable initial determinations, finding the services did not satisfy 
the coverage criteria articulated in Local Coverage Determination (LCD) L28992.3  
Exh.A.1 at 17, Exh.B.1 at 10.  Thereafter, Appellant requested redeterminations, 
arguing:  “Patient had not yet achieved prior/safe levels of function and continued to 
require skilled therapy intervention.”  Exh.A.1 at 15, Exh.B.1 at 15.  The MAC issued 
unfavorable redeterminations, denying Medicare coverage of the services furnished 
during Episode 1 because the beneficiary had already received therapy services for the 
same or similar condition and denying Medicare coverage of the services furnished 
during Episode 2 because the services did not satisfy the coverage criteria of LCD 
L28992.  Exh.A.1 at 18, Exh.B.1 at 11. 
                                            
1 This ALJ decision included nine beneficiaries.  However, only one beneficiary’s claims 
are at issue in this referral.  Because the Administrative Qualified Independent 
Contractor (AdQIC) received the ALJ’s decision for the beneficiary’s claims in the 
master beneficiary’s file, the AdQIC has included a copy of the ALJ’s decision for the 
beneficiary in the case file for the Council’s convenience. 
2 Citations to documentation pertaining to services furnished from February 15 to 17, 
2010, will be denoted as “Exh.A.”  Similarly, citations to documentation pertaining to 
services furnished from February 23 to 25, 2010, will be denoted as “Exh.B.” 
3 Therapy and Rehabilitation Services, LCD L28992, eff. Jan. 1, 2010, available at 
www.cms.gov/medicare-coverage-database.  

http://www.cms.gov/medicare-coverage-database
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As a result of the unfavorable redeterminations, Appellant requested the Qualified 
Independent Contractor, Maximus Federal Services (QIC), conduct reconsiderations, 
setting for the same argument as on redetermination.  Exh.A.1 at 22, Exh.B.1 at 8-9.  
The QIC issued unfavorable reconsiderations.  Exh.A.1 at 4, Exh.B.1 at 3.  With regard 
to Episode 1, the QIC determined Medicare coverage did not exist because the services 
were not reasonable and necessary, the plans of care (POC) were completed by a 
therapist and not a physician, the documentation was contradictory regarding whether 
the beneficiary received prior therapy for the same or similar condition, and Appellant 
failed to submit a valid POC because both POCs submitted were signed by the 
physicians after the commencement of therapy services.  Exh.A.1 at 5b.  With regard to 
Episode 2, the QIC denied Medicare coverage because the services were part of a 
conditioning and maintenance program and did not satisfy the coverage criteria 
articulated in LCD L28992.  Exh.B.1 at 11. 

Accordingly, Appellant sought Administrative Law Judge (ALJ) review of the unfavorable 
reconsiderations, arguing, among other things, that all POC documentation 
requirements were satisfied.  Exh.A.1 at 3, Exh.B.1 at 2.  The ALJ issued a fully 
favorable on-the-record decision, ordering Medicare reimbursement for all CORF 
services furnished during Episodes 1 and 2.  ALJ at 1, 12.  In addressing the POC 
documentation requirements articulated in section 410.105(c) of Title 42 of the Code of 
Federal Regulations (CFR), the ALJ stated the QIC interpreted the language too strictly.  
ALJ at 10.  Ultimately, the ALJ found the documentation requirements were satisfied, 
stating:  “The recommended plan of treatment was certified first by the CORF Medical 
Director (prior to the commencement of the treatment) and then by the referring 
physician.”  ALJ at 11.  This referral requesting the Council accept own motion review 
follows. 

The ALJ’s decision contains errors of law material to the outcome of these claims.  
Specifically, section 410.105(c)(1)(i) of Title 42 of the CFR requires a CORF’s POC to 
be “established and signed by a physician before treatment is begun.”  This coverage 
criteria is reiterated in section 30(E) of chapter 12 of the Medicare Benefit Policy Manual 
(MBPM) (CMS Pub. 100-02).  Here, Appellant submitted two POCs for the CORF 
services at issue.  See Exh.A.2 at 9-10; Exh.B.2 at 10-11.  The POC was signed by the 
CORF Medical Director, Doctor Matthew Deutscher, on February 16, 2010.  Exh.A.2 at 
9, Exh.B.2 at 10.  Similarly, the POC was signed by the beneficiary’s treating physician, 
Doctor Ross Nochimson, on February 19, 2010.  Exh.A.2 at 10, Exh.B.2 at 11.  
Appellant began furnishing the beneficiary CORF services on February 15, 2010.  See 
Attachment A.  Therefore, in finding Medicare coverage existed for CORF services 
furnished pursuant to the POC signed by the physicians after the treatment began in 
violation of section 410.105(c)(1)(i) of Title 42 of the CFR and section 30(E) of chapter 
12 of the MBPM (CMS Pub. 100-02), the ALJ erred as a matter of law in violation of 
sections 405.1062 and 405.1063(a) of Title 42 of the CFR.  See 42 C.F.R. §§ 
405.1062(a) ("ALJs . . . are not bound by LCDs, LMRPs, or CMS program guidance, 
such as program memoranda and manual instructions, but will give substantial 
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deference to these policies if they are applicable to a particular case."), 405.1062(b) ("If 
an ALJ . . . declines to follow a policy in a particular case, the ALJ . . . decision must 
explain why the policy was not followed."); See 42 C.F.R. § 405.1063(a) ("All laws and 
regulations pertaining to the Medicare and Medicaid programs . . . are binding on 
ALJs.").  These errors of law are material to the outcome of these claims because they 
result in the ALJ ordering Medicare reimbursement for CORF services furnished to the 
beneficiary without a valid POC. 

 

Applicable Law, Regulation, and Medicare Policy:  

A party dissatisfied with a reconsideration may request a hearing before an ALJ.  42 
C.F.R. § 405.1000(a).  The ALJ conducts a de novo review and issues a decision based 
on the hearing record.  42 C.F.R. § 405.1000(d).  Further, an ALJ’s “decision must be 
based on evidence offered at the hearing or otherwise admitted into the record.”  42 
C.F.R. § 405.1046(a); see also 42 C.F.R. § 405.1046(a) (“Unless the ALJ dismisses the 
hearing, the ALJ will issue a written decision that gives the findings of fact, conclusions 
of law, and the reasons for the decision.  The decision must be based on evidence 
offered at the hearing or otherwise admitted into the record.”).  “The issues before the 
ALJ include all the issues brought out in the initial determination, redetermination, or 
reconsideration that were not decided entirely in a party’s favor.”  42 C.F.R. § 
405.7032(a). 

An ALJ is bound by statutes, regulations, National Coverage Determinations (NCD), 
and the Centers for Medicare and Medicaid Services’s (CMS) rulings.  42 C.F.R. §§ 
405.1060(a)(4), 405.1063.  However, an ALJ is not bound by contractor Local Coverage 
Determinations (LCD), Local Medicare Review Policies (LMRP), or CMS program 
guidance such as program memoranda and manual instructions, “but will give 
substantial deference to these policies if they are applicable to a particular case.”  42 
C.F.R. § 405.1062(a).  An ALJ must explain its reasoning for deviating from a LCD, 
LMRP, or CMS’s program guidance in a particular case.  42 C.F.R. § 405.1062(b). 
Section 1835(a)(2)(C) of the Act provides Medicare will pay for outpatient physical 
therapy services or outpatient occupational therapy services if: 

(i) such services are or were required because the individual 
needed physical therapy services or occupational therapy 
services, respectively, (ii) a plan for furnishing such services 
has been established by a physician or by the qualified 
physical therapist or qualified occupational therapist, 
respectively, providing such services and is periodically 
reviewed by a physician, and (iii) such services are or were 
furnished while the individual is or was under the care of a 
physician. 



 

 
  Page 4 of 6  
 

Outpatient physical therapy services and outpatient occupational therapy services are 
defined in section 1861 of the Act.  Social Security Act §§ 1861(p), (g).  The Act also 
defines CORF and CORF services. Social Security Act § 1861(cc). 

The regulatory coverage criteria governing Medicare coverage for CORFs begins with 
section 410.100 of Title 42 of the CFR.  Section 410.105 of Title 42 of the CFR 
articulates the requirements for coverage.  Subsection (c) of section 410.105 of Title 42 
of the CFR specifically addresses the requirements for CORF POCs: 

(1) The service must be furnished under a written plan of 
treatment that-- 

(i) Is established and signed by a physician before treatment 
is begun; and 

(ii) Prescribes the type, amount, frequency, and duration of 
the services to be furnished, and indicates the diagnosis and 
anticipated rehabilitation goals. 

(2) The plan must be reviewed at least every 60 days for 
respiratory services, and every 90 days for physical therapy, 
occupational therapy and speech-language pathology 
services by a facility physician or the referring physician 
who, when appropriate, consults with the professional 
personnel providing the services. 

(3) The reviewing physician must certify or recertify that the 
plan is being followed, the patient is making progress in 
attaining the rehabilitation goals, and the treatment is having 
no harmful effects on the patient. 

(internal footnote omitted).   

Section 30(E) of chapter 12 of the MBPM addresses POC requirements for CORFs: 

The CORF services must be furnished under a written 
rehabilitation plan of treatment established and signed by a 
physician who has recently evaluated the patient. It is 
expected that the physician will establish the rehabilitation 
plan of treatment in consultation with the physical therapist, 
occupational therapist or speech-language pathologist who 
will provide the actual therapy. The physician wholly 
establishes the respiratory therapy plan of treatment. The 
physician may be either a CORF physician or the patient’s 
referring physician if the physician provides a detailed 
rehabilitation plan of treatment that meets the following 
requirements. 
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The rehabilitation plan of treatment must be established and 
signed by a physician prior to the commencement of 
treatment in the CORF setting and contain the diagnosis, the 
type, amount, frequency, and duration of skilled rehabilitation 
services to be performed, and the anticipated skilled 
rehabilitation goals. The services furnished under the 
rehabilitation plan of treatment must be reasonable and 
medically necessary and relate directly to the rehabilitation 
of injured, disabled, or sick patients. 

The CORF physician or the referring physician for physical 
therapy, occupational therapy and speech-language 
pathology services, must review the plan of treatment at 
least once every 90 days certifying that the patient needs or 
continues to need skilled rehabilitation services, the 
rehabilitation plan of treatment is being followed and that the 
patient is making progress in attaining the established 
rehabilitation goals. The 90-day period begins with the first 
day of rehabilitation therapy. For respiratory therapy 
services, the CORF physician or the patient’s referring 
physician must review the rehabilitation plan of treatment at 
least every 60 days. The 60-day period begins with the first 
day of respiratory therapy treatment. (For survey and 
certification the plan of treatment review must meet the 
requirements at 42 CFR 485.58(b)). When the patient has 
reached a point where no further progress is being made 
toward one or more of the rehabilitation goals, or the skills of 
a therapist are no longer required, Medicare coverage ends 
with respect to that aspect of the rehabilitation plan of 
treatment. 

 

Discussion:  

In finding Medicare coverage existed for CORF services furnished pursuant to the POC 
signed by the physicians after the treatment began in violation of section 
410.105(c)(1)(i) of Title 42 of the CFR and section 30(E) of chapter 12 of the MBPM 
(CMS Pub. 100-02), the ALJ erred as a matter of law in violation of sections 405.1062 
and 405.1063(a) of Title 42 of the CFR.  These errors of law are material to the outcome 
of these claims because they result in the ALJ ordering Medicare reimbursement for 
CORF services furnished to the beneficiary without a valid POC. 

The ALJ is bound by all laws and regulations pertaining to the Medicare and Medicaid 
programs.  42 C.F.R. § 405.1063(a).  Additionally, while not bound by CMS program 
guidance, the ALJ must afford CMS program guidance substantial deference.  42 
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C.F.R. § 405.1062(a).  In the event the ALJ deviates from coverage criteria articulated 
in CMS program guidance, the ALJ must explain why the policy was not followed in that 
particular case.  42 C.F.R. § 405.1062(b).  The regulations specifically require CORF 
POCs to be “established and signed by a physician before treatment is begun.”  42 
C.F.R. § 410.105(c)(1)(i).  This requirement is reiterated in section 30(E) of chapter 12 
of the Medicare Benefit Policy Manual (MBPM) (CMS Pub. 100-02).   

Appellant began furnishing the beneficiary CORF services on February 15, 2010.  See 
Attachment A.  However, Appellant submitted POCs signed by the CORF’s Medical 
Director on February 16, 2010, and the beneficiary’s treating physician on February 19, 
2010.  Exh.A.2 at 9-10, Exh.B.2 at 10-11.  Accordingly, the POCs were not “established 
and signed by a physician before treatment [began]” as required by section 
410.105(c)(1)(i) of Title 42 of the CFR. 

Nevertheless, the ALJ stated:  “The recommended plan of treatment was certified first 
by the CORF Medical Director (prior to the commencement of the treatment) and then 
by the referring physician.”  ALJ at 11.  To the extent the ALJ determined the POCs 
were signed prior to February 15, 2010, the ALJ erred as a matter of law in failing to 
base the decision on the evidence admitted into the record.  See 42 C.F.R. § 
405.1046(a); see also § 42 C.F.R. § 405.1046(a) (“Unless the ALJ dismisses the 
hearing, the ALJ will issue a written decision that gives the findings of fact, conclusions 
of law, and the reasons for the decision.  The decision must be based on evidence 
offered at the hearing or otherwise admitted into the record.”).  In finding the POCs 
complied with the regulatory requirements for Medicare coverage, the ALJ failed to 
consider section 410.105(c)(1)(i) of Title 42 of the CFR and section 30(E) of chapter 12 
of the MBPM (CMS Pub. 100-02), providing for Medicare coverage of CORF services if 
furnished pursuant to a POC established and signed by a physician before the 
commencement of services.  Therefore, the ALJ erred as a matter of law in failing to 
adhere to the coverage criteria articulated in the regulations as well as failing to afford 
the MBPM substantial deference.  See 42 C.F.R. §§ 405.1062, 405.1063(a). 

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 
the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 
request own motion review. 
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